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reasonably clear, however, that this is incorrect in principle and
that it does not represent the law either of England or of North
America. A contract is binding, so far as relates to form, if it
satisfies the requirements of the lex loci contractus^ or of its proper
law.1 If A and 5, two domiciled Englishmen, make a contract
in London in such terms that its proper law is that of England,
there is no doubt that it is exclusively subject to English law.
The mere fact that it relates to foreign land ought not to affect
the contractual rights and liabilities of the parties. If it is one
whereby A has agreed to grant to B a mortgage of South
African land, an action for breach of contract in the English
court will succeed against A, even though the same action might
fail in South Africa. The court cannot, of course, adjudge that
B has actually acquired the rights of a mortgagee, for such
acquisition necessitates the observance of certain local forma-
lities, but it can decree that A shall do all that is necessary by
South African law to make B mortgagee of the land. The true
position, for instance, in Bank of Africa Ltd. v. Cohen2 would
seem to have been that the defendant was contractually bound
to grant the mortgage, and that there was no reason why she
should not do so. The renunciation required by South African
law was within her power, and she had, in effect, agreed to make
that renunciation in the proper form.

'Thus a contract,' says Burge,3 4to sell . . . real property will be
valid if the solemnities are observed which are required by the law of
the place where the contract is made, and will be the foundation of a
personal action against the party to that contract to compel the trans-
port of such property; but no transport will be complete, nor will the
dominium in the property have been transferred or acquired, unless
those solemnities are observed which are required by the law of the
place where it is situated.'

This view was adopted by the Supreme Judicial Court of
Massachusetts in an action for breach of covenant, made in
North Carolina by parties there domiciled, by which a husband
agreed to surrender all his marital rights in certain lands pos-
sessed by his wife in Massachusetts.4 In the course of his
judgment Holmes J. said:

*It is true that the laws of other states cannot render valid convey-
ances of property within our borders which our laws say are void, for

1 Supra, pp. 236-8.             2 Supra, p. $96.             3 Vol. i, part i, c. L

4 Poison v. Stewart (i 897), 167 Mass. 211; Lorenzen, Cases on the Conflict of
Lams, p. 552.